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STATEMENT OF THE CASE
Nature of the Case
Finis White pled guilty to aggravated battery after having been originally charged with
battery with the intent to commit rape. The plea agreement contemplated that the State would
ask the district court to order Mr. White to undergo a psychosexual evaluation, but Mr. White
was free to object; however, if the court granted the State’s request, Mr. White agreed to submit
to the evaluation. Over Mr. White’s objection, the district court ordered him to undergo a
psychosexual evaluation, the evaluator concluded that Mr. White was a high risk to re-offend,
and the district court sentenced Mr. White to the statutory maximum five-year fixed term.
In addition to arguing his sentence is excessive, Mr. White asserted in his Appellant’s
Brief that, because aggravated assault is not one of the crimes for which a psychosexual
evaluation can be ordered, the district court erred when it ordered him to undergo a psychosexual
evaluation. (Appellant’s Brief, pp.6-10.) This Reply Brief is necessary to address the State’s
claims that Mr. White failed to preserve this issue for appeal, that he invited any error in the
district court’s ruling, and that a district court may always order a psychosexual evaluation, even
absent the authority found in I.C. § 18-8316. (Respondent’s Brief, pp.7-14.)1

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated in
Mr. White’s Appellant’s Brief, and they are repeated herein only where necessary to address
arguments raised by the State.

1

The State also asserted that any error in the district court ordering Mr. White to undergo a
psychosexual evaluation was harmless. (Respondent’s Brief, pp.14-15.) Though he does not
address the State’s harmless error argument herein, for the reasons articulated at page 8 of his
Appellant’s Brief, Mr. White asserts that the error is not harmless.
1

ISSUES
I.

Did the district court err by ordering Mr. White to undergo a pre-sentence psychosexual
evaluation?

II.

Did the district court abuse its discretion by imposing an excessive sentence in light of
the mitigating factors that exist in this case?2

2

The State’s argument that the district court did not abuse its discretion at sentencing
(Respondent’s Brief, pp.15-18), is unremarkable and that argument is not addressed in this Reply
Brief.
2

ARGUMENT
I.
The District Court Erred By Ordering Mr. White To Undergo A Pre-Sentence Psychosexual
Evaluation
A.

The Issue Is Preserved For Appeal
The State correctly notes that Mr. White did not object to the district court ordering him

to undergo a psychosexual evaluation on the basis that the court lacked the statutory authority to
do so (Respondent’s Brief, pp.7-9); however, the failure to raise that specific argument does not
render the issue un-preserved. As noted by the Idaho Supreme Court, although new substantive
issues cannot be raised for the first time on appeal, the specific arguments the parties make in
support of their legal theories may “evolve” between the lower court and the appellate court.
Ada County Highway District v. Brooke View, Inc., 162 Idaho 138, 142 n.2 (2017). While
Mr. White’s legal theory has evolved from a fact-based argument to a statutory construction
argument, the issue of whether the district court should have granted his objection and declined
to order the psychosexual evaluation has not changed. Furthermore, the interpretation of a
statute is a question of law subject to this Court’s free review. State v. Schulz, 151 Idaho 863,
865 (2011). Because this Court’s decision does not depend on any factual or legal conclusion
made by the district court, Mr. White asserts the issue is preserved for, and should be addressed
on, this appeal.

B.

Mr. White Did Not Invite The Error
Despite acknowledging that Mr. White objected to the district court ordering him to

undergo a psychosexual evaluation, the State asserts that Mr. White invited any error in the
district court ordering him to undergo a psychosexual evaluation. (Respondent’s Brief, pp.9-10.)

3

“‘It has long been the law in Idaho that one may not successfully complain of errors one has
acquiesced in or invited. Errors consented to, acquiesced in, or invited are not reversible.’”
State v. Lankford, 162 Idaho 477, 484–85 (2017) (quoting State v. Dunlap, 155 Idaho 345, 379
(2013)) (further citations omitted). Mr. White did not consent to, nor acquiesce in, the district
court’s decision to order him to undergo a psychosexual evaluation – he objected to the court’s
decision. (Tr. 8/21/17, p.24, L.8 – p.25, L.3.) The State’s argument that Mr. White invited the
error is without merit.3

C.

A District Court Does Not Have Unfettered Discretion To Order Whatever Evaluation It
Believes May Address Its Curiosity
The State argues that the district court’s authority to order a psychosexual evaluation is

not limited to defendants who have been found guilty of, or pled guilty to, one of the crimes
listed in I.C. § 18-8304. (Respondent’s Brief, pp.11-14.) The State makes this argument despite
the fact that the plain language of the statute authorizing a court to order a psychosexual
evaluation – Idaho Code § 18-8316 – specifically states that the statute applies to “an offender
convicted of any offense listed in section 18-8304, Idaho code.” Mr. White continues to argue
that the crimes listed in I.C. § 18-8304 are the only crimes for which a finding of guilt authorizes
a district court to order a psychosexual evaluation.

(See Appellant’s Brief, pp.6-8.)

Additionally, it is important to note that the logical conclusion of what the State is asking this

3

In a footnote, the State claims that if this Court were to find that the district court did not have
the authority to order a psychosexual evaluation, and if this Court further finds the district court’s
error in ordering a psychosexual evaluation was not invited, it “would render the plea agreement
illusory.” (Respondent’s Brief, p.10, n.2.) This is not so. The district court either had or did not
have the authority to order Mr. White to undergo a psychosexual evaluation. The State is no
more deprived of “the benefit of its bargain” if this Court finds the district court did not have that
authority, than it would be if the plea agreement contemplated the State asking the district court
to impose an illegal sentence.
4

Court to hold is that a district court has unlimited discretion to order whatever evaluation that
court feels may address some unresolved question in the court’s mind. No doubt a sentencing
court will not “know whether the defendant is a sexual predator or not” (Tr. 8/21/17, p.25, Ls.915), in most circumstances, but I.C. § 18-8316 does not list the court’s curiosity as a basis to
order a psychosexual evaluation. This Court should reject the State’s argument that a district
court has unbridled discretion to order a psychosexual evaluation in any case.

CONCLUSION
Mr. White respectfully requests that this Court vacate his sentence and remand his case
for re-sentencing in front of a different judge, with instructions to order a new Presentence
Investigation Report that contains no reference to the September 19, 2017 psychosexual
evaluation. Alternatively, Mr. White respectfully requests that this Court reduce his sentence,
as it deems appropriate.
DATED this 17th day of January, 2019.

/s/ Jason C. Pintler
JASON C. PINTLER
Deputy State Appellate Public Defender
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I HEREBY CERTIFY that on this 17th day of January, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S REPLY BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
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/s/ Evan A. Smith
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Administrative Assistant
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